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* Counsel, Dewey Ballantine LLP, Washington, D.C. The author thanks
Frederick Broen, Jennifer Clark, Peter Fitzmaurice, Alannah Link, Ian
O’Dcinnell, Frank Schweitzer and Kimberly Shaw for their assistance with this
Article.

! Foreign Extraterritorial Measures Act, R.S.C., ch. F-29, §7(1)(2) (1985)
(Can.) [hereinafter FEMA], as amended by Act to Amend the Foreign Extra-
territorial Measures Act, R.S.C., ch. 28, §6 (1997) (Can.) [hereinafter Act to
Amend FEMA] .

2 See Treasury Reviewing Wal-Mart Canada Decision to Sell Cuban-Made Pa-
jamas, DAILY REP. FOR EXECUTIVES (BNA), Mar. 17, 1997, at A14 .

3 See Norman Kempster, Wal-Mart May Face Sanctions Over Cuban PJs Pol-
icy, L.A. TIMES, Mar. 15, 1997, at D1.
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* U.S. sanctions directed at overseas transfers of items based on national
security— rather than foreign policy— rationale have not generated as much
controversy, presumably due to a consensus among developed countries that
controls are needed on such items. Such sanctions include, for example, secon-
dary boycott measures relating to the proliferation of weapons of mass destruc-
tion. See, e.g., 22 U.S.C. § 2798 (1994); 50 U.S.C. app. § 2410(c)(1994) (setting
forth chemical and biological weapons proliferation sanctions).

5 See Cuban Assets Control Regulations, 31 C.E.R. pt. 515 (1998); Prohib-
iting Certain Transactions with Respect to Iran, 62 Fed. Reg. 44,531 (1997);
Iranian Transactions Regulations, 31 C.F.R. pt. 560 (1998); Iragi Sanctions
Regulations, 31 CE.R. pt. 575 (1998); Libyan Sanctions Regulations, 31 C.F.R.
pt. 550 (1998); Foreign Assets Control Regulations, 31 C.E.R. pt. 500 (1998);
Sudanese Sanctions Regulations, 31 C.F.R. pt. 538 (1998). Other regulations
administered by the Treasury Department impose sanctions against foreign in-
dividuals and entities designated as narcotics traffickers, Narcotics Trafficking
Sanctions Regulations, 31 C.F.R. pt. 536 (1998), and foreign individuals and
entities designated as terrorists, Terrorism Sanctions Regulations, 31 C.F.R. pt.
595 51998 ; Terrorism List Governments Sanctions Regulations, 31 C.F.R. pt.
596 (1998); Foreign Terrorist Organizations Sanctions Regulations, 31 C.F.R.
pt. 597 (1998). The Treasury Department also administers a ban on new in-
vestment in Burma, Burmese Sanctions Regulations, 31 C.F.R. pt. 537(1998),
and the blocking of property of the Governments of the Feder;s Republic of
Yugoslavia (Serbia and Montenegro), and a ban on new investment in Serbia,
FecFeral Republic of Yugoslavia (Serbia and Montenegro) Kosovo Sanctions
Regulations, 63 Fed. Reg. 54,576-85 (1998) (to be codified at 31 C.F.R. pt. 586).
The Treasury Department has authorized prospective transactions involvix;f
property in which the Government of Montenegro has an interest. See Fede
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Republic of Yugoslavia (Serbia and Montenegro) Kosovo Sanctions Regula-
tions, 63 Fed. Reg. at 54,584.

¢ See Export Administration Regulations, 15 C.F.R. pts. 730-74 (1998).
Prior to its expiration on August 20, 1994, the Export Administration Act
Erovided the primary statutory basis for the EAR. Since that time, the EAR

ave been maintained under the International Emergency Economic Powers
Act. Exec. Order No. 12,924, 59 Fed. Reg. 43,437 (1993. Exports andreex-
ports of military-related items (“defense articles” and “defense services”) are
controlled by the State Department under the Arms Export Control Act, 22
U.S.C. § 2778 (1994 & Supp. II 1996), and the International Traffic in Arms
ReFulations, 22 CF.R. pts. 120-30 (1998). The State Department maintains a
policy of license denial for shipments to the embargoed countries. See 22
C.F.R. § 126.1.

7 See S.C. Res. 661, U.N. SCOR, 45% Sess., 2933d mtg. at 1, U.N. Doc.
S/INF/46 (1990).

8 U.S. regulations are not always clear as to whether the term “reexport”
covers third-country exports of items that include U.S. content, but theEAR’s
definition of the term suggests that it does. See 15 C.F.R. §§ 734.2(b)(4),
734.3(2)(3) (1998). In some circumstances, the EAR also forbid thereexport
and export from abroad to some locations of the foreign-produced product of
controlled technology and software. See 15 C.F.R. § 736‘2}(')b) (3).

? See, e.g., 15 CF.R. § 746.2(lb) (implementing policy of denial for Cuba).
But see 15 C.F.R. § 746.4(c) (implementing limited policy of license denial for
Libya). As regards trade with Cuba by foreign, U.S.-owned or controlled
companies, the policy of license denial is statutorily mandated. See infra Sec-
tion 2.1.1.
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1 Foreign Assets Control Regulations, 31 C.F.R. §§ 500.201(b) (1998
[hereinafter FACR]; Cuban Assets Control Regulations, 31 C.F.R. 515.201(b
(1998) [hereinafter CACR]. The FACR continue to have some applicability to
property in which there exists a Cambodian or Vietnamese interest, but the
regulations provide blanket authorization for future transactions relating to
such property (apart from transactions relating to property blocked in the
name of the Exchange Support Fund for the Khmer Republic). See 31 CF.R.
§§ 500.570, 500.578.

1 See, e.g., United States v. Broverman, 180 F. Su p- 631, 636 (S.D.N.Y.
1959) (discussing how China retained an “interest,” within the meaning of the
FACR, in product that was exported from China to Canada and then to the
United States).

2 31 CF.R. § 500.329 (reiarding North Korea); 31 CF.R. § 515.329 (re-
garding Cuba). Apart from the reexport requirements discussed in Section
2.1.2,, the US. emgargoes against Iran, Iraq, Libya and Sudan generally apply
to “U.S. persons,” a narrower term which excludes all foreign-chartered com-

anies. See 31 C.F.R. § 560.201-.209, .314 %ra.n) ; 31 C.F.R. § 575.201-.210, .321
raggilu CER. § 550.201-.208, .308 (Libya); 31 CE.R. § 538.201-209, .315
Sudan). A U.S. parent company could, however, be prosecuted for actions of
its foreign subsidiaries that are contrary to the Iran, Irag, Libya or Sudan em-
bargoes under principles of agency, accomplice or conspiracy liability if it di-
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rects or facilitates those actions. Cf 18 U.S.C. § 2(b) (1994); Nye & Nissen v.
United States, 336 U.S. 613, 618-19 (1949); Morgan v. United States, 149 F.2d
185, 187 (5th Cir. 1945). But see J. Ellicott, Sovereignty and the Regulation of
International Business in the Export Control Arena, 20 CAN.-U.S. L. J. 133, 136
(1994) (discussing how under an “extreme construction[]” maintained by
“some of the re%ulators in Washington,” the regulations preclude a parent
company from telling its foreign subsidiary that “it is okay to go ahead” with a
transaction that falls within the terms of a prohibition).

1 See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 213 (1987).

" See 40 Fed. Reg. 47,108 (1975) (codified at 31 C.F.R. § 515.559 (1976)).
According to a Treasury Department official, the agency issued licenses auto-
matically under Section 515.599 provided the regulatory criteria were satisfied.
See Clara David, Trading with Cuba: The Cuban Democracy Act and Export
Rules, 8 FLA. J. INT’L L. 385, 387 (1993). The 1975 amendment replaced a
qualified general license permitting certain transactions by foreign, U.SF.’-owned
or controlled, non-banking companies with Cuba. See 31 C.E.R. § 515.541
(1963-75).

15 See David, supra note 14, at 388.

6 See Cuban Democracy Act, Pub. L. No. 102-484, § 1706(a), 106Stat.
2315, 2578 (codified at 22 U.S.C. § 6005() (1994)); accord 31 CE.R.
§ 515.559(? 1998). The statute permits the issuance of licenses to foreign,
U.S.-owned or controlled companies for contracts executed before October 23,
(1992.) See 22 US.C. § 6005(2)(2) (1994); accord 31 C.ER. § 515.559(a)(1)
1998).
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7 31 CF.R. §§ 500.201(b), 515.201(b) (1998).

¥ 31 C.F.R. §§ 500.313, 515.313. The definitions specify that the term in-
cludes, “without limitation,” securities: (1) issued by the U.S. Government, a
sub-federal government or a person within the United States, or (2) for which
the instruments evidencing the securities are located in the United States. See

¥ Some Treasury Department officials have indicated that they construe
the CACR and FACR generally not to extend to overseas transactions that do
not involve persons subject to U.S. jurisdiction, but this view could change
based on political developments relating to Cuba and North Korea. The
United States appears, in other contexts, to rely on the U.S. origin of property
to bring, in its view, transactions within U.S. prescriptive jurisdiction. In gen-
eral, the U.S. origin of areexported item (or the content therein) provides the
only apparent basis on which one can argue that the prescriptive jurisdiction
exercised through U.S. reexport sanctions 1s consistent with international law.
Cf. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW, supra note 13, at
§ 431, comment (d) (implying that prescriptive jurisdiction forreexport con-
trols is reasonable due to the U.S. origin o?the items). It reportedly has been
argued that EAR reexport controls are justified based on the foreign party hav-
ing consented to the application of the regulations by executing end-use state-
ments and written assurances, which are required for the licensing of some
strategic exports. See HOMER E. MOYER, JR. & LINDA A. MABRY, EXPORT
CONTROLS AS INSTRUMENTS OF FOREIGN POLICY 110-11 (1989). But no such
documents are involved in the vast bulk of possiblereexport transactions that
fall under U.S. sanctions regulations, for example, reexports from Spain to
Cuba of U.S.-origin bottling equipment, which are prohibited under 15 C.F.R.
§ 746.2(a) (1999).
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2 See 31 CE.R. § 515.201(b)(1)(d) (1998) (Cuba); Exec. Order No. 13,059,
§ 2(2), 62 Fed. Reg. 44,531 (1997) (Iran); 31 C.EK, 575.205 (1998) (Iraq); 31
C.F.R. § 550.209 (Libya) (listing items in which the Libyan government has an
interest); 31 C.E.R. § 500.201(b)(1) (North Korea); 31 C.F.R. § 538.205 (Sudan).

2 See 15 C.F.R. §§ 746.2(a), 734.3(3) (1998).

2 See 15 C.F.R. § 734.4(b). The EAR provide that the Commerce De-
partment will “consider{] favorably on a case-by-case basis” approval of license
applications for exports from third countries to Cuba of“non-strategic foreign-
made products that contain an insubstantial proportion of U.S.-origin materi-
als, parts, or components” if specified criteria are satisfied. See 15 C.F.R.
§ 746.2(b)(3). In general, this policy does not apply to U.S.-owned or con-
trolled foreign companies. See 15 C.F.R. § 746.2(b)(3).

B See supra Section 2.1.1. The CACR prohibition on transactions with
Cuba that involve property subject to U.S. jurisdiction could also be invoked
Zci) block any reexport to Cuba, whether or not a U.S. person is involved. See

# 31 C.F.R. § 575.205 (1998).

» See supra Section 2.1.1. EAR restrictions on reexports to Iraq are gener-
ally limited to items otherwise controlled for particular national security and
foreign policy reasons, but, again, the Iraqi Sanctions Regulations extend tore-
exports of virtually all U.S.-origin items. See 15 C.F.R. § 746.3(2) (1998). The
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® See 31 C.F.R. § 515.201(b)(1)(d) (1998) (Cuba); Exec. Order No. 13,059,
§ 2(2), 62 Fed. Reg. 44,531 (1997) (Iran); 31 C.F.K, 575.205 (1998) (Iraq); 31
C.F.R. § 550.209 (Libya) (listing items in which the Libyan government has an
interest); 31 C.F.R. § 500.201(b)(1) (North Korea); 31 C.F.R. § 538.205 (Sudan).

2l See 15 C.F.R. §§ 746.2(a), 734.3(3) (1999).

2 See 15 CF.R. § 734.4(b). The EAR provide that the Commerce De-
partment will “consider{] favorably on a case-gy-case basis” approval of license
applications for exports from third countries to Cuba of“non-strategic foreign-

made products that contain an insubstantial proportion of U.S.-origin materi-
als, parts, or components” if specified criteria are satisfied. See 15 C.F.R.

§ 746.2(b)(3). In general, this policy does not apply to U.S.-owned or con-
trolled foreign companies. See 15 C.E.R. § 746.2(b)(3).

B See supra Section 2.1.1. The CACR prohibition on transactions with
Cuba that involve property subject to U.S. jurisdiction could also be invoked
to block any reexport to Cuba, whether or not a U.S. person is involved. See

# 31 C.F.R. § 575.205 (1998).

B See supra Section 2.1.1. EAR restrictions on reexports to Iraq are gener-
ally limited to items otherwise controlled for particular national security and
foreign policy reasons, but, again, the Iraqi Sanctions Regulations extend tore-
exports of virtually all U.S.-origin items. See 15 C.F.R. § 746.3(2) (1998). The
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8 See Exec. Order No. 13,059, § 2(b)(ii)(A), (B). Areexport could be sub-
ject to a license requirement administered by an agency other than the Treas-

ury Department notwithstanding that it enjoys an exemption under Exec. Or-
der No. 13,059.

? See 15 C.FR. §§ 746.4(b)(2), 746.4(c)(2) (1998). The Treasury Depart-
ment’s Libyan Sanctions Regulations do not contain an express reexport pro-
hibition. See 31 C.E.R. pt. 550 (1998).

* Compare 15 CF.R. § 746.5 (1998) with 15 CF.R. § 746.2. Compare 31
C.F.R. § 500.201(b) with 31 C.E.R. § 515.201(b).

31 See 31 C.F.R. § 538.205 (1998).

2 See 31 C.F.R. § 742.10. The Secretary of State has determined that the
governments of Cuba, Iran, Iraq, Libya, North Korea, Sudan and Syria have
repeatedly provided support for acts of international terrorism under Section
6(5(1)(A) ot the Export Administration Act, 50 U.S.C. app. § 2405(j)(1)(A). See
15 CFR. § 742.1&) (1998). Consequently, broad antiterrorism export con-
trols are mandatory with respect to these countries under section 6(5 the pol-
icy of which is continued by executive order notwithstanding the statute’s
lapse. See supra note 6. Antiterrorism controls are of less significance with re-
spect to Cuba, Imci,1 Libya and North Korea since the embargoes establish in-

ependent, comprehensive bans on exports and reexports to these countries.

® Four multilateral regimes pursue coordinated export control policies in
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particular areas: (1) the Wassenaar Arrangement for conventional arms and
dual-use goods and technologies; (2) the Australia Group for chemical weapons
B}'fcursors, organisms of biological warfare significance and precursors; (3§the
issile Technology Control Regime for ballistic missiles and other means of
air delivery of weapons of mass destruction; and (4) the Nuclear Suppliers
Group for nuclear material and nuclear-related dual-use items. See, e.g., Cecil
Hunt & Evan R. Berlack, Overview of U.S. Export Controls, in COPING WITH
U.S. EXPORT CONTROLS 11, 14-15, 25-26 (Practising Law Institute, ed., 1996).

3 See Trading With the Enemy Act of 1917, 50 U.S.C. app. § 16(a) (1994
& Supp. II 1996); Comprehensive Crime Control Act of 1994, 18 U.S.C.
]§J3557C18)) (1994); Antiterrorism and Effective Death Penalty Act of 1996, 18
§ 2332(d) (1994 & Supp. II 1996). Fines can extend as high as twice the pecuni-
ary gain from the offense or loss to a person other than the defendant. See 18
US.C. § 3571(b) & (d) (1994).

% See Trading With the Enemy Act of 1917, 50 U.S.C. app. § 16(b) (1994
& Supp. II 1996); Federal Civil Penalties Inflation Adjustment Act, 28 U.S.C.

§ 2461 (1994). Items that are used in connection with violations are subject to
forfeiture. See 50 U.S.C. app. § 16.

% The Iran, Iraq, Libya and Sudan embargoes are maintained under the
authority of the International Emergency Economic Powers Act (“IEEPA”)
and, depending on the embargo, other statutes. The IEEPA authorizes fines
and imprisonment of up to $50,000 and 10 years, respectively, and civil penal-
ties of up to $10,000 for violations of IEEPA-based embargoes. See 50 U.S.C.
§ 1705 (1994).
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7 See, e.g., David, supra note 14, at 343 (quoting Professor Harold Maier
who, during a panel discussion, stated that France “put Fruehauf France, in ef-
fect, into operating receivership until the buses were delivered. Then control
went back to IFrueBauf U.Ss.”)

3 See Ellicott, supra note 12, at 136; 18 U.S.C. § 2(b) (1994); Nye & Nis-
sen v. United States, 336 U.S. 613, 618-19 (1994); Morgan, 149 F.2d at 187.

® 15 C.FR. § 764.3(2)(2) (1999).
( "°) See, e.g., ISP International Spare Parts GmbH, 61 Fed. Reg. 31,504
1996).

4 See National Defense Authorization Act for Fiscal Year 1993, Pub. L.
No. 102-484, Title XVII, 106 Stat. 2578, (1992) (codified at 22 U.S.C. §§ 6001-
6010 (1994)).

2 Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1996,
Pub. L. No. 104-114, 110 Stat. 785 (1996) (codified at 22 U.S.C. §§ 6021-6091
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(Supp. II 1996)).
¥ See 22 U.S.C. § 6005(a).
# 22U.S.C. § 6005(b).
% 22 US.C. § 6032(h) (Supp. II 1996).
% See 22 U.S.C.§ 6064.
7 22 US.C.§ 6032(0).

See 22 U.S.C. § 6033 (prohibiting indirect financing transactions involv-
ing confiscated Cuban groperty); 22 US.C. § 6040 (prohibiting imports of
products that are of Cuban origin, contain Cuban content or were located in
or transported through Cuba).
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¥ See 22 U.S.C. § 6082.

% With some excl?ptions, a person “traffics” in confiscated property for
urposes of Title III if that person knowingly and intentionally commits the
ollowing actions:

(1) sells, transfers, distributes, dispenses, brokers, manages, or other-

wise disposes of confiscated property, or purchases, leases, receives,
ossesses, obtains control of, manages, uses, or otherwise acquires or
olds an interest in confiscated property,

fii) engages in a commercial activity using or otherwise benefiting
rom confiscated property, or

(iii) causes, directs, participates in, or profits from, trafficking . . . by
another person, or otherwise engages in trafficking . . . through an-
other person,

without the authorization of any United States national who holds a
claim to the property.

22 US.C. § 6023(13).
51 See 22 U.S.C. § 6082(a)(1)-(3).
2 See 22 U.S.C. § 6082(2)(4), (5) & (b).
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5 See22 U.S.C. § 6091(3)(2).

% 22 U.S.C. § 6091()(3).

% See 22 U.S.C. § 6091(2)(4).

% See22U.S.C.§ 6091(2) & (d).

% H.R. REP. NO. 468, at 66 (1996). With some exceptions, a person“traf-
fics” in confiscated property for purposes of Title IV if that person knowingly
and intentionally commits the foﬁowing actions:

()(D) transfers, distributes, dispenses, brokers, or otherwise disposes of
confiscated property,

(I0) purchases, receives, obtains control of, or otherwise acquires con-
fiscated property, or

(D) improves (other than for routine maintenance), invests in (by
contribution of funds or anything of value, other than for routine
maintenance), or begins after[the date of enactment of this Act,] to
manage, lease, possess, use, or hold aninterest in confiscated property,

?i) enters into a commercial arrangement using or otherwise bene-
iting from confiscated property, or

(iii) causes, directs, participates in, or profits from, trafficking . . . by
another person, or otherwise engages in trafficking . . . through an-
other person,

without the authorization of any United States national who holds a
claim to the property.

22 US.C. § 6091(b)(2)(A) (Supp. II 19%6).
® Compare 22 US.C. § 6023(4) (Supp. II 1996) (limiting the term “confis-
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cated” to “seizure” of property or “repudiation” of a debt by the Cuban gov-
ernment taking place “on or ager January 1, 1959”) with 22 U.S.C. § 6091(]5(1)
(making no such date restriction on the term “confiscated”).

% See 22 U.S.C. § 6003(b)(1) (1994).

© See 22 U.S.C. § 6003(b)(2)(A) (1994).

81 See 22 U.S.C. §§ 6082(a)(1), 6085(a) (Supp. II 1996).

€ See Statement on Action on Title IIT of the Cuban Liberty and Demo-
cratic Solidarity (LIBERTAD) Act of 1996, 32 WEEKLY COMP. PRES. DOC.
1265 (July 16, 1996); Statement on Action on Title IIl of the Cuban Liberty
and Democratic Solidarity (LIBERTAD) Act of 1996, 33 WEEKLY COMP.
PRES. DOC. 3 (Jan. 3, 1997); Statement on Action on Title III of the Cuban
Liberty and Democratic Solidarity (LIBERTAD) Act of 1996, 33 WEEKLY
CoMmP. PRES. Doc. 1078 (July 16, 1997); Statement on Action on Title III of
the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1966, 34
WEEKLY COMP. PRES. DOC. 81 (Jan. 16, 1998); Statement of Action on the
Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1996, 34
WEEKLY COMP. PRES. DOC.1397-98 (July 16, 1998). The President may sus-
pend the right to bring suit under Title IIT for six-month intervals upon report-
ing to Congress that “the suspension is necessary to the national interests of
the United States and will expedite a transition to democracy in Cuba.” 22
U.S.C. § 6085(c)(2) (Supp. II 1996).

8 See Guidelines Implementing Title IV of the Cuban Liberty and Demo-
cratic Solidarity Act, 61 Iged. Reg. 30,655 (1996). '
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& See Michael Dobbs, U.S. Announces Measures Against Canadian Firm,
WASH. POST, July 11, 1996, at A14; WASH. TRADE DAILY, Nov. 18 & 19,
1997, at 2; Treasury Reviewing Wal-Mart Canada Decision to Sell Cuban-Made
Pajamas, DAILY REP. FOR EXECUTIVES (BNA), Mar. 17, 1997, at A-15 (discuss-
ing the four additional Sherritt executives); Gary G. Yerkley, U.S., E.U. Making
Significant’ Progress in Helms-Burton Law Talks, Aide Says, DAILY REP. FOR
EXECUTIVES (BNA), Mar. 13, 1998, at A-13. The State Department has also
forwarded inquiries to several other companies thought to be trafficking in
confiscated Cuban property. See id.

% See E.C. Says It Does Not Object to STET Settlement with ITT,DAILY REP.
FOR EXECUTIVES (BNA), July 25, 1997, at A-15.

% See Department of State News Release, Implementation of the Cuban
Liberty and Democratic Solidarity Act of 1996, July 23, 1997 (statement of
Nicholas Burns).

¢ Preliminary conclusions of a congressional inquiry into the implementa-
tion of the Helms-Burton Act reportedly include a %ndmg that Title IV inves-
tigations are being delayed by high-level State Department officials. See Gil-
man, Hamilton Square Off Over U.S.-EU Helms-Burton Agreement, INSIDE U.S.
TRADE, July 17, 1998, at 6-7.

8 See Omnibus Consolidated and Emergency Supplemental Appropria-
tions for Fiscal Year 1999, Pub. L. No. 105-277, § 2802 (1998).

$ See E.U. Warns It Will Reinstate Complaint on Helms-Burton if Congress
Tightens Law, DAILY REP. FOR EXECUTIVES (BNA), June 12, 1997, at A-34
(quoting Rep. Bill McCollum (R-Fla.)).
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70 See Iran and Libya Sanctions Act of 1996, Pub. L. No. 104-172, 110 Stat.
1541 (1996) (codified at 50 U.S.C.A. § 1701 note (West Supp. 1998)).

1 See 50 US.C.A § 2.
72 See 50 U.S.C.A. § 5.
7 50 U.S.C.A. § 5(@) & (b)(2).

7 The Act provides that, for Iran, the $40 million threshold was to drop
to $20 million as of the anniversary of the Act’s date of enactment with respect
to investments by nationals of countries that did not receive a waiver based on
their taking substantial steps to impede Iran’s efforts to acquire weapons of
mass destruction and support terrorism. See 50 U.S.C.A. §§ 2, 4(d)(1§ The
President issued no such waivers.

75 See 50 U.S.C.A. § 5(b)(1) (citing G.A. Res. 748, U.N. SCOR, 47th Sess.,
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3063th mtg., U.N. Doc. S/RES/748 (1992) and G.A. Res. 883, U.N. SCOR,
48th Sess., 3312th mtg., U.N. Doc. S/RES/883 (1993)).

76 See 50 U.S.C.A.§ 6.
7 See 50 U.S.C.A. § 14(9) (defining the term “investment”).
78 See id.

72 Additional Information for the Iran and Libya Sanctions Act, 61 Fed.
Reg. 66,067-66,068 (1996).

% Seeid.

81 See 50 U.S.C.A. § 5(c).
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(90).

82 See id.

8 See Additional Information for the Iran and Libya Sanctions Act, 61
Fed. Reg. 66,067-66068 (1996).

% 50 U.S.C.A. § 4(0).

% 50 U.S.C.A. § 9(0).

% See 50 U.S.C.A. § 5(f)(4).
¥ See 50 U.S.C.A.§ 9(b).

% See 50 U.S.C.A. § 13(b).

% See Significant Projects Which Have Been Tendered in the Oil and Gas
Sector in Iran, 62 Fed. Reg. 1141 (1997). The State Department observed that
“[a] project’s inclusion on or absence from the list should not be seen as rele-
vant to a determination on the imposition of sanctions.” .
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Sl 5l sySel> b wucgion « LsS puy ¢ iy puadd S al @ axgi b oacld il (95) . 2w 1996
(96) 3,15 (ullS Vbl 9 sud purxi S a9 LS aude (spuis wiled 9 Al

»® See EU, US Avoid Clash on Cuba, Iran Trade Laws, WASH. TRADE
DALY, May 19, 1998, at 1. The Administration issued a case-specific waiver
under section 9(c) of the Act rather than a broad, prospective watver under sec-
tion 4(c). Seeid. (regarding “national interest” waiver).

* See Hugh Pope, Shell’s Planned Iran Pipeline Poses Test for U.S., WALL ST.
J., Mar. 16, 1998, at A15.

%2 See David B. Ottaway & Martha M. Hamilton, BP Amoco Seeks to Drill
in Iran, WASH. POST, Jan. 30, 1999, at E1.

» See Senators Urge Albright Not to Grant ILSA Waivers for Libya Projects,
INSIDE U.S. TRADE, May 29, 1998, at 14-15 (reporting efforts by several Sena-
tolt;s t;) obtain Administration commitments to sanction such investments in
Libya).

" See Gilman Announces Intent to Remove U.S. Ability to Waive ILSA Sanc-
tions, INSIDE U.S. TRADE, June 5, 1998, at 1-2.

? Council Regulation 2271/96, 1996 O.]. (L 309) 1.
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(101) ssslwy gMbl a1 2l

% See id., Annex. The EU countermeasures re%u]ation applies to citizens
of EU Member States, residents of the EU (apart from such residents in the
country of which they are citizens), other natural persons within the EU,
companies incorporated within the EU and persons the vessels of which are
registered in an EU member State. See id., art. 11; Council Regulation
4055/86, art. 1(2), 1986 O.J. (L 378) 1. Such persons are referenced herein as
“EU persons.”

7 Council Regulation 2271/96, art. 5, 1996 O.]. (L 309) 1.
% See id.

? Id. art. 4.

1% Id. art. 6.

1 Id. art. 2. The EU Commission reinforced calls for re}gorts under Regu-
lation 2271/71 in February 1997. See Neil Buckley, E.U. Seeks Help for Helms-
Burton Case, FIN. TIMES, Feb. 27, 1997, at 5.
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2 Supra note 95, art. 9.
1% Joint Action of 22 Nov., 1996, art. 1, 1996 O.]. (L 309) 7.

' See E.U. Begins Investigation of Italian Firm for Voting E.U. Anti-Helms-
Burton Rules, DAILY REP. FOR EXECUTIVES (BNA), Jul. 31, 1997, at A-2.

1% See Foreign Extraterritorial Measures Act, R.S.C.,ch. F-29 (1985) (Can.)
[hereinafter FEMA].

1% FEMA § 5(1). Such orders require the concurrence of the Canadian
Secretary of State for External Affairs. See id.

14§ 5(1)(a).
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198 See id. § 3(1) (a)-(cz. The FEMA authorizes courts to issue warrants for
the temporary seizure of any records if there is reason to believe that the Ca-
nadian Attorney General’s blocking order will be disobeyed, and the records
are likely to be turned over to foreign authorities. See id. § 4.

109 See Act to Amend the Foreign Extraterritorial Measures Act, R.S.C.,
ch. 28 (1997) (Can.).

10 FEMA § 8(1)(a). The amendments establish that any judgment under
the Helms-Burton Act is not to be recognized or enforced in Canada. Act to
Amend FEMA, § 7(1). Before the 1996 amendments, FEMA non-recognition
and clawback provisions related only to antitrust actions.

" See id. §§ 8(1), 9(1). If a non-recognition order cannot be issued because
the judgement was satisfied outside Canada or the judgment is under the
Helms-Burton Act, the Canadian Attorney General can issue an order declar-
‘igng iglat a Canadian person has clawback rights with respect to the judgment.

ee id.

§ 8(1)(b).
2 77 §§ 5(1), 8.
113 See FEMA § 7(1).
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" Foreign Extraterritorial Measures (United States) Order, 1992, 126 C.
Gaz. Part II 4049 (1992); see also supra note 16 and accompanying text.

15 See s;épra notes 14-16 and accompanying text. It would seem that the
Canadian order should have been directed at the CACR themselves rather than
the Mack Amendment to effectuate the goal of blocking the impact of U.S.
sanctions.

"¢ Foreign Extraterritorial Measures (United States) Order, 1992, amend.,
130 C. Gaz. Part II 611 (1996). The amendment clarifies that the order applies
with respect to CACR prohibitions on trade in services and technology as well
as trade in goods and applies with respect to the CACR ban on business with

parties deemed by the Treasury Department to be“specially designated nation-
als” of Cuba. Seeid. § 2, at 612.

W 14§ 5, at 613.
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18 Canada Amends Order Blocking U.S. Trade Restrictions, Gov’t of
Canada News Release, No. 8 (Jan. 18, 1996). The Canadian government an-
nounced that the amended order would “oblig[ei U.S. subsidiaries in Canada to
deal on a normal business basis with ‘specially designated nationals™ identified
as sanctioned persons under the CACR. /d.

% Foreign Extraterritorial Measures Order, § 6, at 613.
20 Id. § 3(1), at 612.

21 “Ley de Protecciéon al Comercio y la Inversién de Normas Extranjeras
que Contravengan el Derecho Internacional,” D.O., 22 de octubre de 1996.

2 M. art. 1. A foreign statute is deemed to have “extraterritorial effects”
if its objectives include: (1) blocking trade with or investment in a country to
encourage political change in that country; (2) allowing “claiming payments
from individuals derived from expropriations” made in such country; or
(3) restricting entry into the country that enacted the statute to further the
goals of (1) or (2). /d.

13 See id. art. 4

124 See id. art. 5.
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15 See id. arts. 2 & 3.

%6 Protection of Trading Interests Act of 1980, ch. 11, § 1 (Eng.). In re-
sponse to the Mack Amendment, see Section 2.1.1, the UK issued the Protec-
tion of Trading Interests Act, 1980, ch. 11, § 1 (3) (Eng.) (US Cuban Assets
Control Regulations) Order 1992 to block compliance by U.S.-owned UK
companies with the CACR prohibition on trade with Cuba. The Extraterrito-
rial US Legislation (Sanctions against Cuba, Iran and Libya) (Protection of
Trading Interests) Order 1996 was issued to reconcile the 1992 order with EU
Regulation 2271/96.

127" See R. Edward Price, Foreign Blocking Statutes and the GATT: State Sov-
ereignty and the Enforcement of U.S. Economic Laws Abroad, 28 GEO. WASH. J.
INT'L L. & ECON. 315, 317 (1995) (“To protect [their] sovereignty from out-
side incursion, many [foreign] governments enacted blocking statutes to pre-
vent compliance with U.S discovery orders within their borders.”); see, e.g.,
Derek Devgun, Commission Proposes Response to U.S. Cuba Legislation: Ameri-
can Firms ﬁ;t Sue Could Face Retaliation in the E.U., EUROWATCH, Sept. 16,
1996.
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'8 See Statement by the Representative of the European Communities and
Their Member States at the Dispute Settlement Body of the WTO, Oct. 16,
1996; see also General Agreement on Tariffs and Trade 1994 iz Final Act Em-
bodying the Results of the Uruguay Round of Multilateral Trade Negotiations,
Apr. 15, 1994, LEGAL INSTRUMENTS - RESULTS OF THE URUGUAY ROUND
vol. 1 (1994), 33 LL.M. 1125 (1994) [hereinafter Final Act]; General Agreement
on Trade in Services, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization [hereinafter WTO Agreement] Annex 1B, LEGAL
INSTRUMENTS ~ RESULTS OF THE URUGUAY ROUND 33 I.L.M. 1167 (1994).
Canada and Mexico became third party participants in the EU’s WTO chal-
lenge. DAILY EXEC. REP. (BNA), Nov. 21, 1996, at A-3.

' See Paul Blustein & Anne Swardson, U.S. Vows to Boycott WTO Panel,
WASH. POST, Feb. 21, 1997, at A12. It appears that the Clinton Administra-
tion proceeded on the basis that the United States had discretion to determine
unilaterally whether the agreements’ national security provisions applied.

B Common Position of 2 December 1996 defined by the Council on the

?fSiS c;f Article J.2 of the Treaty of the European Union, on Cuba, 1996 O.].
322) 1.

Bl See Statement on Action on Title III of the Cuban Liberty and Demo-

cratic Solidarity (LIBERTAD) Act of 1996, 33 WEEKLY COMP. PRES. DOC. 3,
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4 (Jan. 3, 1997). Canada and Cuba issued a“Joint Declaration” in January 1997
which reinforced their bilateral relationship, including commercial aspects of
the relationship. See Canada-Cuba Joint Declaration on Cooperation on Po-
litical, Economic, and Social Issues, Jan. 22, 1997, 36 LL.M. 210 (1997). This
was not viewed with favor by the United States.

12 European Union-United States: Memorandum of Understanding Con-
cerning the U.S. Helms-Burton Act and the U.S. Iran and Libya Sanctions Act,
April 11, 1997, 36 LL.M. 529, 530 (1997).

133 Id

1% .4 529.

15 See id. at 530.

136 See Transatlantic Partnership on Political Cooperation, May 18, 1998,

§ 2(h), reprinted in EU-U.S. Declaration on Political Cooperation, INSIDE U.S.
TRADE, May 22, 1998, at 23-7.
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137 Id

18 See Understanding with Respect to Disciplines for the Strengthening of
Investment Protection, May 18, 1998, § I.B <http://www.eurunion.org/news
/investhtm>. A party to the Investment Understanding is to apply the iden-
tified sanctions if: (1) an international tribunal or court of the expropriating
state determines that the property was expropriated in contravention of inter-
national law; (2) such a determination is made by the parties to the Investment
Understanding or under the Multilateral Agreement on Investment (if that
agreement is established); or (3) the party itself makes such a determination.
See id. § 1.B.1. Prohibition of the transaction is to be mandatory only upon a
finding of illegality under international law by an international tribunal, court
of the expropriating state or the parties to the Investment Understanding or
under the Multilateral Agreement on Investment. See id. § LB.

B9 See id. § 11.2.
140 Id
W See id, § I1.4.
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"2 See EU Unilateral Statement, May 18, 1998, < http://www.europa.
eu.int/comm/dg01/0518uni.htm>. In its statement, the EU indicated tﬁat
any new WTO panel that it might bring would challenge not only the Helms-
Burton Act but also the Iran ans Libya Sanctions Act. See id. In a reference to
the planned Iran i;;:eline project discussed above in Section 2.3.3., the EU
statement provided that “it is axiomatic that infrastructural investment in the
transport of oil and gas through Iran be carried out without impediment.” Id.

13 See Lawrence J. Speer, OECD Countries Kill MAI Talks But Say World
Still Needs Rules, DAILY REP. FOR EXECUTIVES, BNA Dec. 4, 1998, at A-9.

W See, e.g., Helms, Gilman Call for Specific Changes to U.S.-EU Sanctions
Deal, INSIDE U.S. TRADE, June 19, 1998, at 1, 18-19 (reprinting a letter from
Sen. Jesse Helms and Rep. Benjamin Gilman to Secretary of State Madeleine
Albright).

W See Administration, Congress Examining Different Ways to Solve Helms-
Burton, INSIDE U.S. TRADE, Aug. 14, 1998, at 5-6.

146 See Anne Swardson, Canada Vows Sanctions Against U.S. for Enforce-
ment of Anti-Cuba Trade Law, WASH. POST, June 18, 1996, at A7; North
American Free Trade Agreement, Dec. 17, 1992, U.S.-Can.-Mex., 32 LL.M.
296, 297 (1993) (citing as its purpose the reduction of trade barriers and the es-
tablishment of mutually advantageous trade laws).

W See International Trade: Canada Delays Challenge of Helms-Burton Pend-
ing EU Negotiations with United States, DAILY REP. FOR EXECUTIVES (BNA),
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Feb. 14, 1997, at A-37.

;" .Sie(e )RESTA'I'EMENT (THIRD) OF FOREIGN RELATIONS LAW, supra note
13, § 441(1).

49 See, e.g., In re Uranium Antitrust Litig., 617 F.2d 1248, 1253-54 (7th Cir.
1980) (expressing intent not to “interfere” with foreign sovereign’s laws); Tim-
berlane Lumber Co. v. Bank of Am.Nat’l Trust & Sav. Ass’n, 549 F.2d 597,
607 (9th Cir. 1976), aff'd, 749 F.2d 1378 (9th Cir. 1984) (refusing to pass on va-
lidity of foreign laws); Interamerican Ref. Corp. v. Texaco Maracaibo, Inc., 307

F. Sugp. 1291, 1296-98 (D. Del. 1970) (recognizing foreign compulsion as a
valid defense).

51 osleiwl awl ool csdle o8sls . )y 3¢=>9 a8y oS wils 5l Hlal s aeudd sy, 59, Rilgo S ywss
5,S oslaiwl Wb | aswdd ool aS agylhi ol g 05l (ulis b 9 solbuw] wloladl uly )5 (sclds Ulgic @y avwld
Olo ;3 (s> (8990 Sld auclds as WJls )5 (150) cowl Gwl 05, SLalsls s asuwdd jl ais)S wliu
b9 590 (sw szl g8y aS 1l 05,5 Lazuiw W (swass bol 1l 6asin g, 9 euoly 30wl adow Salsls
laacs o8sls Sy aS aw) sw auoly Hh @ (151) wigeds ayluwod H9uisS Cacwlw bra> aw g8lo sy 3|
oo Kol (ols Gild @ g9 b § @ b vl )bl Vool (ool cowlow Ul aS 5,8 518 ,Las e
Ololadl 5l glds 9 culo> Sl (s> 9SSy g 0aw gibao (souw) ju€ bl L g suleidl; aS puepd
Jlaio wloladl g 1S5 ,0l S puy=i US; 9> Egog0 (sugsld lucl 5l la> (152) dg (8IS (s>l gy ;L]
> s vl wla)liS . a6S w wswgoe bli)l Jiluw J> 9 wlsy o> Sla wldled a4 SwS 30 s>,
Kool S puyxi Sa> S aiw; ;51 68T Ullas,s aS 395 (siloj u> wylally (ilioS S aliwo > WM ine aS
L Hoaxo WS, pgec il sl HLad bl a6 | (LsS s o aislw ) wlin ywld S, aS Baepd

(153) s> Ll adws ol @ gowl s solhle U

31



9 The foreign state compulsion doctrine has been used successfully as a

defense in at least one instance. See Interamerican, 307 F. Supp. at 1298 (up-
holding use of the doctrine in antitrust litigation). See also O.N.E. Shippin
Ltd. v. Flota Mercante Grancolombiana, S.A., 830 F.2d 449, 453 (2d Cir. 1987%
(implying that the foreign state compulsion doctrine could represent a basis for
insulation from liability apart from the primary basis relied upon by court).
The Federal Court of Appeals for the Ninth Circuit has implied that the doc-
trine is inapplicable in cases regarding international contract disputes. See
McGhee v. Arabian Am. Oil Co., 871 F.2d 1412, 1419 (9thCir. 1989). The
Federal Court of Appeals for the Third Circuit has held that the doctrine does
not apply to the dgranting of patents. See Williams v. Curtiss-Wright Corp., 694
F.2d 300, 303 (3d Cir. 1982); Mannington Mills, Inc. v. Congoleum Corp., 595
F.2d 1287, 1294 (3d Cir. 1979).

151 See, e.g., United States v. First Nat’l City Bank, 396 F.2d 897, 903-04 (2d
Cir. 1968) (holding that the need to enforce a U.S. subpoena outweighed Ger-
man interests under bank secrecy law).

12 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW, supra note 13,
at § 441 cmt. c.

' See John Urquhart, Wal-Mart Pulls Cuban Pajamas From Canada, WALL
ST. J., Mar. 6, 1997, at A3; John Urquhart, Wal-Mart Puts Cuban Goods Back on
Sale, WALLST. J., Mar. 14, 1997, at A3.
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13 If the subsidiary is Canadian, it would be prudent to obtain the advice
of Canadian counsel on the potential application of the FEMA order’s prohibi-
tion on certain “communications” relating to the U.S. embargo of Cuba. See
supra Section 3.2.2.

1% At the same time, the Canadian FEMA order indicates that its prohibi-
tion on compliance with the U.S. embargo of Cuba extends to instances in
which acting consistently with the embargo is even partially motivated by the
embargo or a related “communication” from a corporate parent. See supra Sec-
tion 2.2.2.
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